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minimized the extent to which the harrn of segregation afflicted boys. The 
analogy-based paradigm placed a premium on the subordination of one 
group to another, rather than recognizing that segregation might harm ail 
students by imposing rigid sex roles on both boys and girls. For the 
African American community of Amite County, Mississippi, the injury of 
sex segregation extended to both sexes: Jane Crow curtailed curricular 
choices for boys who wished to learn home economics as well as for girls 
who wanted to take shop. If anything, the psychological stigrna of sex 
segregation particularly affected black boys, whose alleged propensity to 
prey upon white girls animated the policy. Boys also bore many of the 
material disadvantages of sex segregation, since they attended formerly 
black schools while the better-equipped white facilities were reserved for 
girls.'81 Further, thinking about Jane Crow and Jim Crow as analogues, 
like talking about the plight of girls as monolithic, obscured the extent to 
which sex segregation may have affected white and black girls quite 
differently .38' 

The dominant legal sex discrimination paradigm, based as it was on an 
analogy to racc, also had profound strategic drawbacks as a constitutional 
argument. When the Jane Crow cases failed to reach the Supreme Court, 
the Vorclzheirner litigation provided the Justices' only opportunity to 
address the legality of sex-segregated public secondary schools. Despite 
Ginsburg's best efforts to frame sex discrimination on its own terms, 
through a limited, rather than a full-blown analogy to Jim Crow, the 
question of whether sex- segregated schooling was, like racial segregation, 
"inherently unequal," ha~lnted Susan Vorchheimer's supporters. 
Analogical arguments about the harm of sex segregation proved too much: 
most judges were unwilling to accept a full-fledged parallel between race 
and sex segregation, and so long as unsympathetic jurists could frame the 
question as one of analogy or dis-analogy, the sex discrimination 
argument was doomed to fail. 

The sex discrimination argument was not uniquely flawed: as we have 
seen, each phase of the legal discourse on Jane Crow obscured, in some 
way, sex segregation's harm as articulated by the affected pal-ties. 
Ironically, the race and sex discrimination paradigms that developed to 
combat sex segregation also shielded certain aspects of the Jane Crow 
debate itself from critical scrutiny. Perhaps the most striking way in which 
the legal discourse masked the underlying issues at stake in disputants' 
out-of-court discussions was the way in which the anti-discrimination 

381. For an intriguing discussion of 51-own's stigma rationale and its relationship to African 
American ambivalence toward school desegregation, see Tomiko Brown-Nagin, AII tIistoricul /Vote on 
the Sign~ficance of the Stigma Rntionale.fir ir Civil Riylzis Landmark, 48 S T .  LOUIS U. L.J. 99 1 (2004). 

382. '4s I have argued elsewhere, analogical arguments about race and sex discrimination did not 
necessarily obscure the position of women of color; in fact, African American feminists originally 
invoked such analogies for precisely the opposite purpose. See Mayeri, stlprci note 189. For more on 
the differential effects of sex segregation on different groups of women and girls, see, for example, 
sources cited supra note 4. 
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model failed to challenge, or even to confront, presuppositions about 
children's sociability and sexuality that animated supporters and 
opponents of sex segregation. In the first phase of the Jane Crow debate, 
assumptions about adolescent sexuality and interracial intimacy lurked 
close to the surface. Before concerns about race and sex discrimination 
intervened, the entire justification for sex segregation rested upon the 
notion that children who attended school together would attain the 
physical and social proximity that inevitably would lead to relationships 
with students of the opposite sex. But under the racial motivation standard, 
it behooved Jane Crow's defenders to downplay the fears of interracial 
intimacy that underpinned sex segregation schemes; instead, disputants 
referred to "sex problems" and "disciplinary problems" associated with 
coeducation. The sex discrimination argument, by focusing on the 
subordination of girls under sex segregation, similarly distracted from 
elnotionally fraught issues of sexual intimacy and maturation. Anti- 
discrimination discourse avoided facing head-on the deep-seated ideas 
about "natural" social and sexual behavior that both opponents and 
proponents of sex segregation invoked. 

In contrast, disputants outside the legal arena were still engaging these 
issues. For instance, proponents of coeducation frequently referred to the 
education of boys and girls together as "natural" and "healthy." They 
warned that children would be unable to function in the real world if they 
did not learn to understand and interact with members of the opposite sex. 
Some suggested that students would not find mates, or would choose 
poorly, or would not learn appropriate masculine or feminine behavior, or 
would resort to hoinosexuality as a result of sex-segl-egated schooling. On 
this view, it was sex segregation, not racial desegregation, that disrupted 
"normal" cross-sex relationships and deprived parents and con~munities of 
control over their children's education. 

The evolving anti-discrimination discourse made no mention of the 
extent to which arguments both for and against sex segregation were 
premised on an assumption of normative heterosexuality. Boys and girls 
would be distracted by the presence of the opposite sex, argued 
proponents of sex segregation, who implicitly assumed not only that 
sexual attraction constituted a harmful distraction, but also that boys 
would not be distracted by other boys, nor girls by other girls. Opponents, 
on the other hand, warned that single-sex schools fostered homosexual 
behavior and prevented boys and girls from engaging in the interactions 
necessary to form healthy heterosocial ties. Such arguments implied that 
heterosexual bonds were a natural part of socialization, endanger-ed by 
exclusively homosocial exposure. Of course, they also presupposed that 
homosexuality was unnatural and undesirable. 

The legal discourse of Jane Crow exposed and creatively redefined tlie 
constitutional harm of sex segregation, adapting to, and in turn, sl~aping. 
anti-segregation advocacy and strategy. But anti-discrimination discourse 
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had difficulty capturing the complex interactions between racia! 
ideologies, gender politics, and sexuality embodied in the theory and 
practice of Jane Crow. Racial motivation proved impossible to separate 
from educational purposes, which were themselves inextricably linked to 
assumptions about gender roles, sociability, and sexuality. Nor could legal 
advocacy effectively balance principled opposition to Jane Crow with the 
pragmatic calculus that led some communities to accept sex segregation as 
an unfortunate but necessary alternative to racial strife and the 
impoverishment of the public school system. Jane Crow, born of both 
panic and practicality, profound cynicism and cautious optimism, virulent 
extremism and pragmatic moderation, remained complex and multivalent 
as it reflected and shaped the trajectory of anti-discrimination law and 
discourse. 
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